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not exceed the WTO GPA threshold for
supplies (see 25.402(b)). Agencies other
than the Department of Defense, the
Department of Energy, the Department
of Transportation, the Bureau of Rec-
lamation of the Department of the In-
terior, the Federal Housing Finance
Board, and the Office of Thrift Super-
vision must evaluate offers of Israeli
end products without regard to the re-
strictions of the Buy American Act.
The Israeli Trade Act does not prohibit
the purchase of other foreign end prod-
ucts. In accordance with Section 201
(a)(3) of the Dominican Republic—Cen-
tral America—United States Free
Trade Implementation Act (Pub. L.
109-53), when the CAFTA-DR agree-
ment enters into force with respect to
a country, that country is no longer
designated as a beneficiary country for
purposes of the Caribbean Basin Eco-
nomic Recovery Act, and is therefore
no longer included in the definition of
“Caribbean Basin country’” for pur-
poses of the Caribbean Basin Trade Ini-
tiative.

[64 FR 72419, Dec. 27, 1999, as amended at 67
FR 21535, Apr. 30, 2002; 69 FR 1055, Jan. 7,
2004; 69 FR 77875, Dec. 28, 2004; 71 FR 36937,
June 28, 2006]

25.407 Agreement on Trade in Civil
Aircraft.

Under the authority of Section 303 of
the Trade Agreements Act, the U.S.
Trade Representative has waived the
Buy American Act for civil aircraft and
related articles, that meet the substan-
tial transformation test of the Trade
Agreements Act, from countries that
are parties to the Agreement on Trade
in Civil Aircraft. Those countries are
Austria, Belgium, Bulgaria, Canada,
Denmark, Egypt, Finland, France, Ger-
many, Greece, Ireland, Italy, Japan,
Luxembourg, Macao, the Netherlands,
Norway, Portugal, Romania, Spain,
Sweden, Switzerland, and the United
Kingdom.

25.408 Procedures.

(a) If the WTO GPA or an FTA ap-
plies (see 25.401), the contracting offi-
cer must—

(1) Comply with the requirements of
5.203, Publicizing and response time;
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(2) Comply with the requirements of
5.207, Preparation and transmittal of
synopses;

(3) Not include technical require-
ments in solicitations solely to pre-
clude the acquisition of eligible prod-
ucts;

(4) Specify in solicitations that
offerors must submit offers in the
English language and in U.S. dollars
(see 52.214-34, Submission of Offers in
the English Language, and 52.214-35,
Submission of Offers in U.S. Currency,
or paragraph (c)(5) of 52.215-1, Instruc-
tion to Offerors—Competitive Acquisi-
tions); and

(5) Provide unsuccessful offerors from
WTO GPA or FTA countries notice in
accordance with 14.409-1 or 15.503.

(b) See Subpart 25.5 for evaluation
procedures and examples.

[64 FR 72419, Dec. 27, 1999, as amended at 68
FR 56679, Oct. 1, 2003; 69 FR 1055, Jan. 7, 2004;
69 FR 77875, Dec. 28, 2004; 73 FR 10962, Feb. 28,
2008]

Subpart 25.5—Evaluating Foreign
Offers—Supply Contracts

25.501 General.

The contracting officer—

(a) Must apply the evaluation proce-
dures of this subpart to each line item
of an offer unless either the offer or the
solicitation specifies evaluation on a
group basis (see 25.503);

(b) May rely on the offeror’s certifi-
cation of end product origin when eval-
uating a foreign offer;

(c) Must identify and reject offers of
end products that are prohibited in ac-
cordance with Subpart 25.7; and

(d) Must not use the Buy American
Act evaluation factors prescribed in
this subpart to provide a preference for
one foreign offer over another foreign
offer.

[64 FR 72419, Dec. 27, 1999, as amended at 67
FR 21535, Apr. 30, 2002; 71 FR 20306, Apr. 19,
2006]

25.502 Application.

(a) Unless otherwise specified in
agency regulations, perform the fol-
lowing steps in the order presented:

(1) Eliminate all offers or offerors
that are unacceptable for reasons other
than price; e.g., nonresponsive,
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debarred or suspended, or a prohibited
source (see Subpart 25.7).

(2) Rank the remaining offers by
price.

(3) If the solicitation specifies award
on the basis of factors in addition to
cost or price, apply the evaluation fac-
tors as specified in this section and use
the evaluated cost or price in deter-
mining the offer that represents the
best value to the Government.

(b) For acquisitions covered by the
WTO GPA (see Subpart 25.4)—

(1) Consider only offers of U.S.-made
or designated country end products,
unless no offers of such end products
were received;

(2) If the agency gives the same con-
sideration given eligible offers to offers
of U.S.-made end products that are not
domestic end products, award on the
low offer. Otherwise, evaluate in ac-
cordance with agency procedures; and

(3) If there were no offers of U.S.-
made or designated country end prod-
ucts, make a nonavailability deter-
mination (see 25.103(b)(2)) and award on
the low offer (see 25.403(c)).

(c) For acquisitions not covered by
the WTO GPA, but subject to the Buy
American Act (an FTA or the Israeli
Trade Act also may apply), the fol-
lowing applies:

(1) If the low offer is a domestic offer
or an eligible offer under NAFTA or
the Israeli Trade Act, award on that
offer.

(2) If the low offer is a noneligible
offer and there were no domestic offers
(see 25.103(b)(3)), award on the low
offer.

(3) If the low offer is a noneligible
offer and there is an eligible offer that
is lower than the lowest domestic offer,
award on the low offer. The Buy Amer-
ican Act provides an evaluation pref-
erence only for domestic offers.

(4) Otherwise, apply the appropriate
evaluation factor provided in 25.105 to
the low offer.

(i) If the evaluated price of the low
offer remains less than the lowest do-
mestic offer, award on the low offer.

(ii) If the price of the lowest domes-
tic offer is less than the evaluated
price of the low offer, award on the
lowest domestic offer.

(d) Ties. (1) If application of an eval-
uation factor results in a tie between a

25.503

domestic offer and a foreign offer,
award on the domestic offer.

(2) If no evaluation preference was
applied (i.e., offers afforded nondiscrim-
inatory treatment under the Buy
American Act), resolve ties between
domestic and foreign offers by a wit-
nessed drawing of lots by an impartial
individual.

(3) Resolve ties between foreign of-
fers from small business concerns
(under the Buy American Act, a small
business offering a manufactured arti-
cle that does not meet the definition of
“domestic end product” is a foreign
offer) or foreign offers from a small
business concern and a large business
concern in accordance with 14.408-6(a).

[64 FR 72419, Dec. 27, 1999, as amended at 67
FR 21535, Apr. 30, 2002; 69 FR 1055, Jan.7, 2004;
69 FR 77875, Dec. 28, 2004; 71 FR 20306, Apr. 19,
2006]

25.503 Group offers.

(a) If the solicitation or an offer
specifies that award can be made only
on a group of line items or on all line
items contained in the solicitation or
offer, reject the offer—

(1) If any part of the award would
consist of prohibited end products (see
Subpart 25.7); or

(2) If the acquisition is covered by
the WTO GPA and any part of the offer
consists of items restricted in accord-
ance with 25.403(c).

(b) If an offer restricts award to a
group of line items or to all line items
contained in the offer, determine for
each line item whether to apply an
evaluation factor (see 25.504—4, Example
1).

(1) First, evaluate offers that do not
specify an award restriction on a line
item basis in accordance with 25.502,
determining a tentative award pattern
by selecting for each line item the offer
with the lowest evaluated price.

(2) Evaluate an offer that specifies an
award restriction against the offered
prices of the tentative award pattern,
applying the appropriate evaluation
factor on a line item basis.

(3) Compute the total evaluated price
for the tentative award pattern and the
offer that specified an award restric-
tion.
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